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Abstract

This research studies an important topic which has being generating
wide controversy in the media and human rights circles, which is the issue
of authority over the marriage of minors. This was done by putting the most
important concepts and issues related to the topic into the right perspectives
from the jurisprudential and legal point of view with practical instructions
for judges in Shari‘ah courts in Nigeria. Also, by highlighting views of the
jurists on the issues under review with weighing between the contentious
ones, and analyzing the concepts and the research issues with their applied
prospects in fatwa and the judiciary. The research employed descriptive and
analytical method. Major findings of the research reveal that the concept of
minority in the parlance of Islamic jurists differs from its concept in the
legal parlance. In jurisprudence, it refers to a female who has not reached
puberty and full sanity, while in law it refers to every female below the
considered legal age of majority. Also, that it is not permissible to marry off
a minor according to the scholars except in consideration of her interest and
not in the interest of her guardian, whether a father or someone else, and if
there is otherwise, the judge may annul that marriage whenever it is brought
before his court. That the judges, muftis, and marriage officers, when
handling marriage of minor, are bound by the applicable law of their
respective jurisdictions, unless they have a way out that is corroborated by
the law. That, the most preponderant opinion is to absolutely ban anyone
other than the father and his appointed trustee from marrying a minor,
according to the opinion of the Malikis and Hanbalis. That, it is the duty of
judges in the Shari‘ah courts in Nigeria and the Independent Shari‘ah Panels
in the country, if cases related to the marriage of minors are brought before
them, to rule in accordance with the provisions of Islamic law and the best
interests of the parties to the dispute, and that they are not constitutionally
bound by the law enacted by the legislature in this matter.

Key words: marriage, minor, underage, authority, the judiciary.
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